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IN THE MATTER OF THE COMMISSION OF INQUIRY 

INTO THE DEATH OF DONALD DUNPHY 

 

Ruling 1:  Application to Retain Biomechanical Expert  

 

I. Introduction 

The Applicant, Meghan Dunphy, has applied to have Dr. Stephen Czarnuch, a 

biomechanical engineer, called as an expert witness, to testify concerning the submission of self-

defence made by Constable Joseph Smyth in the shooting death of her father, Donald Dunphy.  

Ms. Dunphy seeks to have Dr. Czarnuch establish the physical movements involved and the time 

required for Donald Dunphy to access a rifle from his right hand side while seated in his chair.  

A copy of the application with an attached description of the proposed experiment and the 

qualifications of Dr. Czarnuch is attached as Appendix A. 

 

II. Background Facts 

Cst. Smyth has testified that, while questioning Donald Dunphy at his home, Mr. Dunphy 

raised a 22 calibre rifle from somewhere on the right side of the chair in which he sat and pointed 

it at the police officer.  Cst. Smyth said that at the time he was looking down at a folder on which 

he was making notes and saw Mr. Dunphy in his peripheral vision.  Cst. Smyth estimates he had 

been looking away from Mr. Dunphy for anywhere from two to six seconds. 

Ms. Dunphy says she believes that the proposed expert evidence will establish that her 

father could not have raised the rifle in the manner stated by Cst. Smyth in the time he set out.  
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III. Submissions 

(a) Meghan Dunphy  

Counsel for Ms. Dunphy submits that the proposed experiment regarding the physical 

movements necessary to raise a rifle in the manner alleged and the time it would take 

would provide relevant and necessary evidence regarding whether Mr.  Dunphy could have 

acted as he allegedly did within the suggested time frames. Counsel submits that this 

biomechanical engineering methodology would produce a reliable evidence-based standard 

against which the veracity of Cst. Smyth’s testimony might be tested and, together with the 

evidence from other sources, would assist the Commission in addressing its Terms of 

Reference, particularly those mandating inquiry into the circumstances of death and the 

ascertaining of whether there were any material deficiencies in the investigation of the 

death.  

Counsel says that if the time needed by Mr. Dunphy to raise the rifle exceeds the time 

Cst. Smyth estimates he was not looking at Mr. Dunphy, then this would raise doubts as to 

Cst. Smyth’s credibility. First, it would raise the possibility that Cst. Smyth may have had 

time to escape the room or take other action short of lethal force. Second, if the time 

needed by Mr. Dunphy to raise the rifle was relatively long, or involved a significant 

physical movement, it casts doubt on Cst. Smyth’s assertion that he did not see the rifle 

until it was pointed at him. 

(b) Cst. Joseph Smyth 

Counsel for Cst. Smyth submits the experimental conclusions would have to be 

premised upon so many estimated variables that the experiment would have little probative 

value. He notes that Cst. Smyth could easily have spent several seconds looking around the 
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living room and several more looking down at his folder. He also says that the principle of 

fairness binding a Commission when considering evidentiary issues requires that if 

evidence is submitted in support of serious misconduct alleged against an individual, then 

special care must be given as to whether or not to receive the evidence. 

(c) Other parties 

Other parties, except for the Ad Hoc Community Coalition, also oppose the 

application on various grounds, one ground being that a part of the experiment will require 

estimates of the effect of Mr. Dunphy’s physical disabilities upon his ability to twist, turn 

and lift, matters outside the claimed expertise of Dr. Czarnuch. 

 

IV. Issue 

 Whether the results of the proposed experiment would satisfy the test of relevant and 

necessary evidence. 

 

V. The Law and Analysis 

(a) Admission of expert evidence generally 

The general rule that all relevant evidence is admissible has qualifications.  In the 

present application we are concerned with the exclusionary rule for opinion evidence. 

Normally a witness testifies to facts and does not express opinions about those facts.  

An exception where witnesses may offer opinions is in “matters of common experience”, 

such as estimates of distance, or the speed of a vehicle, or the age of a person.  See, 

Ratushny, The Conduct of Public Inquiries: Law, Policy and Practice (2009), at 323.  Also, 

the law permits experts to express opinions in certain limited circumstances, where they are 
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qualified by some special skill, training or experience.  The opinion must be on matters 

within their expertise. The subject matter must truly require expertise, be within a 

recognized discipline, and not be within the “common stock of knowledge” of the public. 

Ratnushy, at 323. 

Assuming for the moment that the evidence which Dr. Czarnuch would produce 

through his experiment would in fact be expert evidence, I am satisfied, for the following 

reasons, that the proposed evidence does not meet the threshold test for admission of novel 

expert evidence.  

(b) Admission of novel expert evidence 

The proposed experiment falls within the category of novel scientific technique in 

that the expertise asserted as needed to carry it out does not fall within a previously 

recognized area of expertise. 

In R. v. Mohan, [1994] 2 S.C.R. 9, the Supreme Court of Canada articulated the four 

part test to be considered with respect to the admission of novel expert evidence. The 

criteria are: (1) relevance; (2) necessity in assisting the trier of fact; (3) the absence of any 

exclusionary rule; and (4) a properly qualified expert. 

Surprisingly, the Court did not expressly note the reliability of the evidence as one of 

the criteria to be considered. Sopinka J. did, however, at paragraph 18, refer to reliability in 

the context of relevance and when discussing the exclusionary rule relating to probative 

value. Also, at paragraph 28, Sopinka J. stated: 

In summary, therefore, it appears from the foregoing that expert evidence 
which advances a novel scientific theory or technique is subjected to special 
scrutiny to determine whether it meets a basic threshold of reliability and 
whether it is essential in the sense that the trier of fact will be unable to come 
to a satisfactory conclusion without the assistance of the expert. The closer the 
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evidence approaches an opinion on an ultimate issue, the stricter the 
application of this principle. 
 
The jurisprudence since Mohan has made it clear that the threshold reliability of the 

underlying science must be carefully considered in the case of novel scientific evidence or 

technique. See, for example, R. v. J. (L.J.), 2000 SCC 51, [2000] 2 S.C.R. 600, and R. v. 

Trochym, [2007] 1 S.C.R. 239, 2007 SCC 6. In the present case, as explained below, the 

proposed evidence meets neither the necessity test nor the test of sufficient probative value 

and, therefore, I need not otherwise get into the assessment of reliability. 

The Mohan test has been further refined by the more recent decision of White Burgess 

Langille Inman v. Abbott and Haliburton Co., [2015] 2 S.C.R. 182.  In that case, the 

Supreme Court of Canada held that the inquiry for determining the admissibility of expert 

evidence is to be divided into two steps.  The first step is the establishment of the four 

factors set out in R. v. Mohan as a threshold requirement before moving on to the second.  

If the Mohan test cannot be met by the party seeking to adduce the evidence, then it should 

be  excluded.  If the Mohan criteria can be met, then the second step must be considered. 

This step involves the trier of fact engaging in a discretionary gatekeeping role to ensure 

that the evidence proposed is of sufficient probative value so as to outweigh any potential 

prejudice or harm to the Inquiry’s process.  

(i) Relevance  

In the present case the proposed experiment has some relevance in that I believe the 

results, if achievable, would, to some extent, advance this Inquiry because they would have 

a bearing upon an issue to be resolved, namely whether the description of the incident by 

Cst. Smyth is plausible. If it could be established that Mr. Dunphy could not have brought 

the rifle to bear upon Cst. Smyth within the alleged time frame, then this would challenge 
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Cst. Smyth’s testimony that he had insufficient time to see the raising of the rifle or to exit 

the living room and his only choice was to shoot at Mr. Dunphy. 

(ii) Necessity 

From the information provided concerning the proposed experiment, I do not believe 

that the times required for the alleged actions of Mr. Dunphy can be established with 

sufficient certainty to be considered necessary.  The results of the proposed experiment will 

depend upon too many variables or hypotheticals. These include the various possible 

locations of the rifle, the various possible angles of the firearm if placed in a pocket on the 

side of Mr. Dunphy’s chair, the various possible degrees of disability of Mr. Dunphy, the 

various possible effects of agitation or adrenalin with respect to Mr. Dunphy at the time, 

the various positions he might have adopted in his chair (left side, middle or right side), the 

various ways Mr. Dunphy may have held the rifle (with one hand or two), and so forth.  

The evidence resulting from the proposed experiment will provide answers to what are 

hypothetical questions – where there is no agreement on the factual basis of the questions.  

In R.v.J.J., 2000 SCC 51, Binnie J. for the Court adopted the conclusion of Sopinka J. 

in Mohan that the expert opinion must be necessary “in the sense that it provide 

information, which is likely to be outside the experience and knowledge of a judge or jury; 

… the evidence must be necessary to enable the trier of fact to appreciate the matters in 

issue due to their technical nature.” 

The proposed expert says that the planned times and motion trials “will help 

understand both the average time it takes to perform the considered action as well as the 

amount of variation one could reasonably expect as a result of individual capabilities.” In 

other words, these trials will provide an expected range of times it would take for a healthy 
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adult male to perform the necessary actions for each possible location and position of the 

rifle and then these times would be adjusted, based upon estimates of how physical and 

mental capabilities would affect Mr. Dunphy’s deviation from the average.  

I have not been shown that the adjustment process is within the expertise of 

Dr. Czarnuch.  He properly pointed out that to establish the extent to which Mr. Dunphy’s 

physical disability may in fact have caused him to take more time than a young, healthy 

adult male to draw a weapon would require a better understanding of Mr. Dunphy’s 

disability than is currently known at this time. I note that Mr. Dunphy’s physician could 

provide only very general information in this regard. Dr. Thomas McGarry testified that 

Mr. Dunphy had suffered a crushed pelvis and would have some difficulty bending and 

twisting as a result of his physical problems. He had trouble getting out of a chair and was 

slow in his movements compared to a normal person. 

Even if one were able to arrive at a reliable deviation for disability, this would point 

to a different result for each variable, including the assumed location and angle of the rifle, 

each position of Mr. Dunphy in the chair and each method of holding the firearm. This 

series of results would not be of significant assistance to this Inquiry, particularly 

considering the time period of interest ranges from only two or three to five or six seconds.  

Because the experimental evidence to be obtained will be too speculative and uncertain to 

be of assistance, the applicant has not shown it will be “necessary”. She fails to meet the 

“necessity” criterion of Mohan or the first step of White Burgess. 

(iii)  Probative Value 

In any event, considering the second step of White Burgess, I have concluded that the 

average times to be obtained under the many scenarios and variations would be of 
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insufficient probative value to justify embarking upon the process of carrying out the 

proposed experiment. Indeed, I should say experiments. Fairness to Cst. Smyth would 

require that he have time to search for an expert in rebuttal if the results of the first 

experiment were not acceptable to him.  This would mean delay in seeking experts. 

Eventually a battle of experts would ensue and it would be very difficult to meet the 

deadline for the submission of the Commission’s Report. 

(c) A Matter of Common Experience 

A good argument can be made that the evidence in question is not expert evidence at 

all.  An expert may not be necessary, in that, for the most part, we are dealing with matters 

of common sense and something within the “common stock of knowledge” of the public. 

We can all roughly estimate within a second or so how long it would take a 58 year old 

man to raise a firearm if he has certain disabilities resulting in loss of flexibility or 

mobility. Such an estimate would arguably be as useful for present purposes as would the 

averages obtained by the proposed experiment.  

One may question whether the proposed experiment involves anything more than a 

sophisticated measurement of distances and times, which non-expert members of the 

general public could perform or approximate by reasonable estimation.  I have not been 

shown the usefulness of having detailed explanations of the movements involved or of the 

“biomechanical modeling of the posture and pose deformation potentially required to reach 

the weapon”.  The question is how many seconds or milliseconds it would take a person in 

Mr. Dunphy’s situation to grab, raise and point the rifle.  This is something which may fall 

within “matters of common experience” as opposed to an area of expertise or a particular 

discipline.  But whether experimental results are sought to be put in through an expert or by 
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a demonstration of a non-expert, the same problem arises: there are too many variables at 

play to permit inferences to be drawn with the necessary degree of certainty.  The probative 

value of the evidence will be insufficient to warrant the delay involved in obtaining it, 

whether the evidence goes in through an expert or non-expert.  I am satisfied I will be able 

to arrive at satisfactory conclusions on the issues in question without the assistance of 

experts or experiments. 

(d) The Chair Demonstration 

To avoid any misunderstanding by counsel, I must note that what I have stated above 

will not prevent counsel from utilizing Mr. Dunphy’s chair as a demonstrative aide in the 

course of final submissions. 

 

Summary and Disposition 

If viewed as novel expert evidence, the results of the proposed experiment or experiments 

will not meet the necessity test of Mohan. The experimental results will be too speculative and 

uncertain because of the many variables involved.  For the same reason, the results will not have 

sufficient probative value to warrant admission.  If the evidence is viewed as a matter of 

common experience, the same problems of too many variables and lack of probative value arise. 

I have kept in mind the importance Meghan Dunphy places upon what she sees as evidence 

which may challenge Cst. Smyth’s testimony regarding how he had no choice but to shoot her 

father in order to save himself.  But in law this sort of evidence does not go in. I should note that 

I will be considering the available non-experimental evidence regarding difficulties Mr.  Dunphy 

might have had in raising the rifle and I will be arriving at my own independent conclusion as to 
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whether Cst. Smyth’s description of what occurred is plausible. I do not need expert opinion in 

order to do this. The application is dismissed. 

 

 

Leo Barry 
       Commissioner 

 
2017-03-21
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